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date of the election; or interim esti-
mated payments made before the for-
mal determination of entitlement to 
annuity, if the amount is recouped 
from the total annuity payable on the 
first day of the month following the 
last advance payment or the date the 
formal determination is made, which-
ever is later. 

§ 845.206 Collection by administrative 
offset. 

(a) Offset from retirement payments. A 
debt may be collected in whole or in 
part from any lump-sum retirement 
payment or recurring annuity pay-
ments. 

(b) Offset from other payments—(1) Ad-
ministrative offset. (i) A debt may be off-
set from other payments due the debt-
or from other agencies in accordance 
with 4 CFR 102.3 except that offset 
from back pay awarded under the pro-
visions of 5 U.S.C. 5596 (and 5 CFR 
550.801 et seq.) will be made in accord-
ance with § 550.805(e)(2) of this chapter. 

(ii) In determining whether to collect 
claims by means of administrative off-
set after the expiration of the 6-year 
limitation provided in 5 U.S.C. 2415, the 
Director or his or her designee will de-
termine the cost effectiveness of leav-
ing a claim unresolved for more than 6 
years. This decision will be based on 
such factors as the amount of the debt, 
the cost of collection, and the likeli-
hood of recovering the debt. 

(2) Salary offset. When the debtor is 
an employee, or a member of the 
Armed Forces, OPM may effect collec-
tion action by offset of the debtor’s pay 
in accordance with 5 U.S.C. 5514 and 5 
CFR 550.1101 et seq. Due process de-
scribed in § 845.204 will apply. The ques-
tions of fact and liability, and entitle-
ments to waiver or compromise deter-
mined through that process are deemed 
correct and will not be amended under 
salary offset procedures. When the 
debtor did not receive a hearing on the 
amount of the offset under § 845.204 and 
requests such a hearing, one will be 
conducted in accordance with subpart 
K of part 550 of this chapter. 

§ 845.207 Use of consumer reporting 
agencies. 

(a) Notice. If a debtor’s response to 
the notice described in § 845.204(a) does 

not result in payment in full, payment 
by offset, or payment in accordance 
with a voluntary repayment agreement 
or other repayment schedule accept-
able to OPM, and the debtor’s rights 
under § 845.204 have been exhausted, 
OPM may report the debtor to a con-
sumer reporting agency. In addition, a 
debtor’s failure to make subsequent 
payments in accordance with a repay-
ment schedule may result in a report 
to a consumer reporting agency. Before 
making a report to a consumer report-
ing agency, OPM will notify the debtor 
in writing that— 

(1) The payment is overdue; 
(2) OPM intends, after 60 days, to 

make a report as described in para-
graph (b) of this section to a consumer 
reporting agency; 

(3) The debtor’s right to dispute the 
liability has been exhausted under 
§ 845.204; and 

(4) The debtor may suspend OPM ac-
tion on referral by paying the debt in 
one lump sum or making payments 
current under a repayment schedule. 

(b) Report. When a debtor’s response 
to the notice described in paragraph (a) 
of this section fails to comply with 
paragraph (a)(4) of this section or the 
debtor does not respond, and 60 days 
have elapsed since the notice was 
mailed, OPM may report to a consumer 
reporting agency that an individual is 
responsible for an unpaid debt and pro-
vide the following information: 

(1) The individual’s name, address, 
taxpayer identification number, and 
any other information necessary to es-
tablish the identity of the individual; 

(2) The amount, status, and history 
of the debt; and 

(3) The fact that the debt arose in 
connection with the administration of 
FERS or CSRS. 

(c) Subsequent reports. OPM will up-
date its report to the consumer report-
ing agency whenever it has knowledge 
of events that substantially change the 
status or the amount of the liability. 

§ 845.208 Referral to a collection agen-
cy. 

(a) OPM retains the responsibility for 
resolving disputes, compromising 
claims, referring the debt for litiga-
tion, or suspending or terminating col-
lection action. 
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(b) OPM may refer certain debts to 
commercial collection agencies under 
the following conditions: 

(1) All processing required by § 845.204 
has been completed before the debt is 
released; and 

(2) A contract for collection services 
has been negotiated. 

§ 845.209 Referral for litigation. 
From time to time and in a manner 

consistent with the General Account-
ing Office’s and the Justice Depart-
ment’s instructions, OPM will refer 
certain overpayments to the Justice 
Department for litigation. Referral for 
litigation will suspend processing 
under this subpart. 

Subpart C—Standards for Waiver 
of Overpayments 

§ 845.301 Conditions for waiver. 
Recovery of an overpayment from 

the Fund may be waived pursuant to 
section 8470(b), of title 5, United States 
Code, when (a) the annuitant is with-
out fault and (b) recovery would be 
against equity and good conscience. 
When it has been determined that the 
recipient of an overpayment is ineli-
gible for waiver, the individual is nev-
ertheless entitled to an adjustment in 
the recovery schedule if he or she 
shows that it would cause him or her 
financial hardship to make payment at 
the rate scheduled. 

§ 845.302 Fault. 
A recipient of an overpayment is 

without fault if he or she performed no 
act of commission or omission that re-
sulted in the overpayment. The fact 
that the Office of Personnel Manage-
ment (OPM) or another agency may 
have been at fault in initiating an 
overpayment will not necessarily re-
lieve the individual from liability. 

(a) Considerations. Pertinent consider-
ations in finding fault are— 

(1) Whether payment resulted from 
the individual’s incorrect but not nec-
essarily fraudulent statement, which 
he or she should have known to be in-
correct; 

(2) Whether payment resulted from 
the individual’s failure to disclose ma-
terial facts in his or her possession, 

which he or she should have known to 
be material; or 

(3) Whether he or she accepted a pay-
ment that he or she knew or should 
have known to be erroneous. 

(b) Mitigation factors. The individual’s 
age, physical and mental condition or 
the nature of the information supplied 
to him or her by OPM or a Federal 
agency may mitigate against finding 
fault if one or more of these factors 
contributed to his or her submission of 
an incorrect statement, a statement 
that did not disclose material facts in 
his or her possession, or his or her ac-
ceptance of an erroneous overpayment. 

§ 845.303 Equity and good conscience. 

Recovery is against equity and good 
conscience when— 

(a) It would cause financial hardship 
to the person from whom it is sought; 

(b) The recipient of the overpayment 
can show (regardless of his or her fi-
nancial circumstances) that due to the 
notice that such payment would be 
made or because of the incorrect pay-
ment he or she either has relinquished 
a valuable right or has changed posi-
tions for the worse; or 

(c) Recovery would be unconscion-
able under the circumstances. 

§ 845.304 Financial hardship. 

Financial hardship may be deemed to 
exist in, but not limited to, those situ-
ations when the annuitant from whom 
collection is sought needs substantially 
all of his or her current income and liq-
uid assets to meet current ordinary 
and necessary living expenses and li-
abilities. 

(a) Considerations. Some pertinent 
considerations in determining whether 
recovery would cause financial hard-
ship are as follows: 

(1) The individual’s financial ability 
to pay at the time collection is sched-
uled to be made. 

(2) Income to other family mem-
ber(s), if such member’s ordinary and 
necessary living expenses are included 
in expenses reported by the annuitant. 

(b) Exemptions. Assets exempt from 
execution under State law should not 
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness. Rather primary emphasis will be 
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